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Ben H. Hadfield of Mann, Hadfield & Thorne #1288 
Attorneys for Petitioner - Appellant 
Zions Bank Building - 98 North Main 
P. 0. Box "F" 
Brigham City# Utah 84302-0906 
Telephone: 72 3-3404 
Fi 
NOV 1 6 1990 
Clerk, Supreme Court, Utah 
IN THE SUPREME COURT OF THE STATE OF UTAH 
In the Matter of the Estate 
of 
LYMAN W. HEMMERT, aka L. W. 
HEMMERT, 
Deceased. 
DOCKETING STATEMENT SUBJECT 
TO ASSIGNMENT TO THE 
COURT OF APPEALS 
Case No. 900482 
Comes now the petitioner-appellant in the above-entitled 
action and files her Docketing Statement in accordance with Rule 
9 of the Rules of the Supreme Court of the State of Utah. 
1. DATE OF ORDER. 
(a) Judgment appealed from is dated September 14, 
1990. 
(b) The Notice of Appeal was filed on October 8, 
1990. 
2. AUTHORITY CONFERRING JURISDICTION. The Supreme Court of 
the State of Utah has jurisdiction over this matter as an appeal 
from a final Order of the District Court pursuant to UTAH CODE 
ANNOTATED 78-2-2 (as amended). 
3. NATURE OF PROCEEDINGS, This is an appeal from a final 
Order entered on September 14, 1990 by which Order the District 
Court entered judgment notwithstanding the verdict in favor of 
the estate. 
4. STATEMENT OF FACTS. 
(a) The petitioner is an immigrant from Hungary 
having come to the United States in the early 1970!s. 
She has never had any formal or classroom training in 
the English language. In late 1975 the petitioner met 
the deceased in Miami, Florida. During the following 
year the parties courted each other both in Florida and 
in Utah. The petitioner resided in Logan, Utah during 
the summer of 1976. At that time and for the previous 
20 years the deceased resided in Brigham City. The 
parties were married in Utah on September 16, 1976. 
(b) The deceased's attorney, Dale M. Dorius, 
practicing in Brigham City, Utah prepared a Prenuptial 
Agreement in behalf of the deceased. This agreement 
was executed by the parties on September 10, 197 6 in 
Utah. 
(c) The petitioner testified that at the time the 
agreement was signed, she had no comprehension as to 
the meaning or purpose of the agreement, but signed it 
because her prospective husband assured her that he 
would "take care of her". Rose Hemmert further 
testified that at the time the agreement was signed she 
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had not conferred with any legal counsel representing 
herself, nor had anyone who spoke Hungarian attempted 
to explain the meaning or content of the document to 
her. Attorney Dale M. Dorius testified that in 
preparing the Prenuptial Agreement, he had negotiated 
with a Hungarian speaking attorney in Florida who 
represented the petitioner. The telephone records of 
Mr. Dorius did not document any telephone calls from 
his office to such an attorney, nor could Mr. Dorius 
produce any correspondence either to or from such 
attorney. 
(d) Immediately after the marriage the parties 
traveled from Utah to Miami, Florida where they resided 
for the ten and one-half year duration of the marriage. 
Throughout the entire length of the marriage the 
parties always maintained an apartment in Brigham City, 
Utah and returned to Brigham City several times each 
year. 
(e) At the time of execution of the Prenuptial 
Agreement and throughout the entire term of the 
marriage, the vast majority of the decedent's assets 
were located in Utah. On February 29, 1987 a Petition 
for Formal Probate of Will and Formal Appointment of 
Personal Representative was filed by the decedent's 
daughter, Alonna Cook, in the First District Court, Box 
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Elder County, Utah. The petition alleged "at the time 
of death the decedent was domiciled in this county.ff 
(f) The petitioner filed a Notice of Spouse's 
Claim to Elective Share pursuant to UCA 75-2-201. This 
matter was tried to a jury on July 12th and 13th, 1990. 
(g) At trial Dr. Robert W. Belka, Chairman of the 
Foreign Language Department at Weber State College 
testified as an expert witness for the petitioner. He 
testified concerning an evaluation system used by the 
United States State Department in evaluating foreign 
language skills. Based upon his review of a 49 page 
deposition given by Rose Hemmert in December, 1989, he 
testified that at the time of execution of the 
Prenuptial Agreement and even as late as December, 
1989, Rose Hemmert!s English language skills were 
insufficient for her to comprehend the meaning of the 
Prenuptial Agreement. 
A letter dated March 9, 1981 in the decedent's 
handwriting addressed to an automobile insurance 
company was introduced into evidence, wherein the 
decedent advised the insurance company that the 
petitioner, Rose Hemmert, was not fluent in the English 
language and probably did not understand the 
correspondence which it had sent to her. He requested 
that all future correspondence be directed to him. 
The personal representative of the estate and 
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eldest daughter of the decedent, Alonna Cook, testified 
that in 1976 the petitioner "had a difficult time with 
the English language." 
(h) This case was tried to a jury on July 12th 
and 13th, 1990. The jury returned a verdict finding 
that the petitioner did not receive fair disclosure and 
the Prenuptial Agreement was, therefore, invalid. 
(i) On August 10, 1990 the District Judge entered 
a Memorandum Decision finding that the jury should have 
been instructed under Florida law rather than Utah law 
and granted judgment notwithstanding the verdict. The 
court ruled that under Florida law petitioner could not 
prevail and judgment should, therefore, be entered for 
the estate. An Order to that effect was entered 
September 14, 1990. 
5. LEGAL ISSUES PRESENTED ON APPEAL. 
(a) Should Utah Law or Florida Law be applied in 
determining the validity of the Prenuptial Agreement? 
(b) Even if Florida Law were applied to the 
question of validity of the agreement, did the District 
Court err in granting judgment in favor of the estate 
rather than ordering a new trial? 
6. REASONS THE SUPREME COURT SHOULD DECIDE THIS CASE. 
There are varying theories on how the conflict of laws question 
relating to the validity or construction of a contract should be. 
resolved between jurisdictions. One widely-adopted rule to 
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determine the law governing the validity of a contract is the 
rule pointing to the law of the place where the contract was 
made. What appears to be the emerging consensus of United States 
Courts is that questions of validity should be controlled by the 
law.of the state having the most significant relationship with 
the parties and with the transaction. The lower court in this 
case appears to be fashioning a third rule indicating that with 
regards to Prenuptial Agreements the law of the "marital 
domicile" should govern. 
Most states do have one or more appellate cases identifying 
the prevailing approach for that jurisdiction. A review of Utah 
Case Law indicates there are no cases from either the Utah 
Supreme Court or the Utah Court of Appeals addressing this issue. 
Given the current trends in our society towards more 
frequent second or third marriages and greater mobility, it is 
probable there will be an increasing amount of litigation 
concerning validity and interpretation of Prenuptial Agreements. 
More significantly, given the complex nature of current 
business transactions and the probability that interstate 
commerce is involved in most contracts, it is surprising that a 
Utah Appellate Court has not previously been provided the 
opportunity to define how Utah Courts should determine conflict 
of laws questions as they relate to contracts. 
A pronouncement from the Utah Supreme Court on this issue 
may improve the business climate within the State by providing 
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finality and certainty. It is likely that this issue will be 
raised with increasing frequency in future litigation. 
7. STATUTES. RULES OR CASES DETERMINATIVE OF ISSUES. 
(a) U.C.A. 75-2-204 (as amended). 
(b) F.S.A. §732.702(2). 
(c) Crider v. Zurich Insurance Company, 380 U.S. 39 
(1965). 
(d) Valcarce v. Bitters. 12 Utah 2d 61, 362 P2d 
427, (1961). 
(e) Berman v. Berman, 749 P2d 1271 (Utah App. 
1988). 
(f) D1Aston v. D'Aston. 794 P2d 500 (Utah App. 
1990). 
(g) Osborn v. Osborn. 10 Ohio Misc. 171, 226 
N.E.2d 814, (1966). 
(h) Osborn v. Osborn. 18 Ohio St.2d 144, 248 
N.E.2d 191, (1969). 
(i) Juhasz v. Juhasz. 134 Ohio St. 257, 16 N.E.2d 
328, (1938). 
(j) Goff v. Indian Lake Estates, 178 So.2d 910, 
(Florida 1965). 
(k) Eichel v. Goode Inc.. 101 N.M. 246, 680 P.2d 
627 (N.M. Ct. App. 1984). 
(1) Restatement (Second) of Conflict of Laws, 
Sec. 188 (1969). 
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8. PRIOR APPEALS, There have been no prior appeals in this 
action. 
9. NECESSARY ATTACHMENTS. Attached to this Docketing 
Statement are the following documents: 
(a) Verdict dated July 13, 1990. 
(b) Memorandum Decision dated August 10, 1990. 
(c) Objection to Proposed Order of Judgment and 
Motion for Stay or Injunction Pending Appeal dated 
August 30, 1990. 
(d) Findings of Fact and Conclusions of Law dated 
September 14, 1990. 
(e) Order dated September 14, 1990. 
(f) Notice of Appeal dated October 8, 1990. 
(g) Judgment on the verdict dated October 16, 
1990. (The District Court has advised counsel that 
this Judgment was signed so as to properly reflect the 
jury's verdict, but is not intended to supercede the 
court's Order entered September 14, 1990). 
(h) Order Continuing Widow's Allowance dated 
October 31, 1990. 
DATED this I^ day of November, 1990. 
MANN, HADFIELD & THORNE 
Bv -73^ //. //jlj 
Ben H. Hadfield 71 




I hereby certify that I mailed a true and correct copy of 
the within Docketing Statement this day of November, 1990, 
postage prepaid in Brigham City, Utah to the defendant - estate's 
attorneys, Brian F. Florence at 818 2 6th Street, Ogden, Utah 
84401 and to Dale M. Dorius at P. O. Box "U", Brigham City, Utah 
84302. 
Ben H. Hadfield 
tr/1:hemmert.stm 
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IN THE FIRST JUDICIAL DISTRICT COURT OF BOX ELDER COUNTY 
STATE OF UTAH 
In the Matter of the Estate of: 




Probate No. 873006067 
We the jury in the above-entitled matter find by a 
preponderance of the evidence that the plaintiff did not receive 
fair discolsure and the pre-nuptial agreement is therefore invalid. 
DATED this /<=P — day of July, 1990. 
UXU^ 
0093c 
IN THE FIRST JUDICIAL DISTRICT COURT, COUNTY OF BOX ELDER 
STATE OF UTAH 
In the Matter of the Estate of: 
LYMAN W. HEMMERT, aka, 
L.W. HEMMERT, 
Deceased MEMORANDUM DECISION 
Probate No. 873006067 
This matter came before the Court on the Estates' Motion 
immediately prior to Trial for a directed verdict and/or Motion in 
Limine with the issue being the relevant law governing the 
determination of the validity of the pre-nuptial agreement. 
The court at that time, denied the Motion because there was 
insufficient time to address the issue appropriately and the Estate 
was given the right to renew the Motion at the conclusion of the 
Trial. The instruction given to the Jury by the Court, essentially 
incorporated the law of the State of Utah as being the applicable 
law with reference to the interpretation of the Pre-nuptial 
Agreement and that Utah law (UCA 75-2-204) required two (2) 
elements: 
1. A signed Pre-Nuptial Agreement 
2. Fair disclosure prior to or incident to the signing of 
the Pre-nuptial Agreement. 
After deliberation the Jury found in favor of the Petitioner finding 
that there was not adequate disclosure. 
At the conclusion of the Trial the Estate renewed their 
Motion in the form of a Motion for Judgment not Withstanding the 
Verdict. The Court now having had an opportunity to review all of 
the material submitted in support and opposition to the Estates 
Motion, issues the following Memorandum Opinion: 
Case N o 5 S 2 ^ , 7 - 4 
M I C R O F i L M c D 
r my 1990 
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MEMORANDUM DECISION 
The Petitioners Petition is essentially that the matter is 
one of contract and that the principles of contract law apply and 
that the law of the jurisidication where the contract was made 
controls; or the law where there were significant contacts with the 
parties or the subject matter of the agreement should control. 
The Estates' position is that in the areas of interpretation 
of Pre-nuptial Agreements the law is that the marital citus of the 
parties should control in the interpretation of the document. 
After the presentation of the evidence, it is clear that the 
following are the essential facts of the case: 
The Petitioner is an immigrant from Hungary having been 
previously married and divorced, she moved to the United States, 
having worked in Hungary as a secretary, including a secretary for a 
lawyer. She had lived in the United States for some period of time 
prior to meeting the Deceased, She met the Deceased who was 
vacationing in Florida and after a rather brief courtship the two 
were married. 
The Deceased was a resident of Box Elder County and was 
previously married for some (30) thirty years having had a family, 
his wife died and he began to travel. In the course of his travel, 
he met the Petitioner in Florida where she resided. He subsequently 
returned to Florida where a brief courtship took place and then he 
returned to Utah. 
The Petitioner subsequently traveled to Utah for a period of time, 
maintaining her residence in Florida but, taking an apartment in 
Logan, Utah. She and the Petitioner received a marriage license in 
Cache County. A Pre-nuptial Agreement was prepared in Box Elder 
County and subsequently executed and notarized as were accompanying 
wills of the parties. The parties then traveled back to Florida to 
reside and were married in transit in Central/Southern Utah. The 
parties set up the marital domicile and resided in Florida until the 
Deceased death. 
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It is uncontroverted that the bulk of the Decedents' property 
is in Utah with the exception of a condominium unit in Florida and 
that during the course of the marriage he frequently returned for 
periods of time to the state of Utah, County of Box Elder, to look 
after his business interests and holdings here while maintaining his 
domicile in Florida. 
The Court is presented, by Petitioners* Motion, with the 
determination of the applicable law in the interpretation of the 
Pre-nuptial Agreement. It is uncontroverted that Florida Law 
requires only that a Pre-nuptial Agreement be executed as contrasted 
with Utah Law which requires adequate disclosure as previously 
indicated in this opinion. The parties concede that there is no 
Utah Law directly addressing the conflict of laws question presented 
in this case, however, precedent has been supplied by both parties 
in support of their positions as previously outlined. 
A review of the precedent submitted indicates that there is a 
differing approach established by many of the cases in the 
interpretation of marital contracts. This approach, is essentially 
that the matrimonial domicile is a better indication of the 
intention of the parties as to the interpretation and enforcement of 
contracts and relationships, in 11 ANJR, Conflicts of Laws, Section 
86; Page 273, it states in part that; 
"Where th3 marriage takes place in the State in which the 
woman has been domiciled but, with the intention of the parties, 
which is carried out within a reasonable time, of establishing their 
common home in another State in which the husband is domiciled, the 
marital rights of the parties in the personal property of each other 
owned at the time of the marriage is governed, as a general rule, by 
the law of the State of their contemplated and subsequently 
established matrimonial domicile; such State is to be deemed their 
initial matrimonial domicile.1' 
This approach has been taken by the Supreme Court of Wisconsin, 
Florida, Alabama, Illinois, Louisiana, Ohio and New York, although 
it is conceded that there is a difference of opinion among many 
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Courts as to whether the validity of these agreements is to be 
determined by the law of the place where they are made or by the law 
of the matrimonial domicile. 
The Court observes that there has been no claim, nor is there 
any evidence that there was fraud or misrepresentation in the 
initial entering into of the agreement and the Court specifically 
finds that there was none. The Petitioners* position essentially i^  
that she was not informed sufficiently by virtue of the 
circumstances including her language disabilities. 
One of closer cases that the Court could find bearing on this 
situation is the case of OSBORN V. OSBORN, (226 North Eastern 
Reporter, 2d Page 814 et sequence) when faced with a similar 
question, the Court there stated; 
"The State is concerned in seeing that its concepts of public 
safety are enforced in this area because marriage is a status 
exclusively regulated and controlled by laws of the State of the 
parties matrimonial domicile." The Court later stated, "There can 
be little question that Ohio has the most significant contacts with 
and paramount interest in the parties, in the agreement, and in 
questions concerning its validity. In view of this conclusion it is 
incumbent upon the Court to determine the validity of the 
antenuptial agreement under Ohio law dealing with this subject." 
In the Ohio case, there was a resident of Massachusetts and a 
resident of Ohio, the contract was executed in Massachusetts but the 
parties subsequently resided in Ohio. A situation much like the 
instant case. 
In determining the application of the law of the State of 
Utah to the facts of this case, it is helpful to the Court' to refer 
to Section 75-2-201 [2] U.C.A. wherein it provides; 
"If a married person not domiciled in this State dies, the 
right, if any, of the surviving spouse to take an elective share in 
property in this State is governed by the law of the decedents* 
domicile at death " . 
Since the surviving spouses' right to take an elective share, which 
she is claiming, is dependant upon the validity of the Pre-nuptial 
Agreement. It appears to the Court that the intention of the 
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Legislature of the State of Utah is consistent with that of what the 
Court finds to be the majority of the cases in the domestic conflict 
of law area and directs that those rights be determined under the 
law of the place of the decedents omicile at death, which is 
consistent with the marital domicile of the parties in this case and 
that the public interests as stated in the Ohio case, is consistent 
with the statutory directive previously quoted. 
Accordingly, the Court finds that Florida Law is the 
applicable law and that as provided in Florida statute 732.702 
[1988] sub 2; 
"No disclosure shall be required for an agreement, contract or 
waiver executed before marriage." 
This being the case, Judgment not withstanding the verdict should 
and is Granted in favor of the Estate Respondent in this case. 
Counsel for the Estate to prepare an Order in conformance 
with this opinion. 





CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the 
foregoing MEMORANDUM DECISION, postage prepaid, to the following: 
Ben Hadfield, MANN, HADFIELD & THORNE, Attorney at Law, P.O. Box F, 
Brigham City, UT 84302, Brian R. Florence, Attorney at Law, 818 
26th Street , Ogden, UT 84401 and Michael J. Glasmann and Douglas 
B. Thomas, VANCOTT, BAGLEY, CORNWALL & MCCARTHY, Attorneys at Law, 
2404 Washington Blvd., Suite 900, Ogden, UT 84401. 
DATED this 14th day of August, 1990. 
M4rla LiTj^aqi^t' £7 / 
Deputy Clerk KS 
0020m 
emur./-.* L.M 
k 31 2 k. u '30 
Ben H. Hadfield of Mann, Hadfield & Thorne #1288 
Attorneys for Petitioner 
Zions Bank Building - 98 North Main 
P. 0. Box lfFn 
Brigham City, Utah 84302-0906 
Telephone: 72 3-34 04 
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY, STATE OF UTAH 
In the Matter of the Estate of ) 
OBJECTION TO PROPOSED 
LYMAN W. HEMMERT aka L. W. ) ORDER OF JUDGMENT AND 
HEMMERT, MOTION FOR STAY OR 
) INJUNCTION PENDING APPEAL 
Deceased, 
) Probate No. 873006067 
Comes now the Petitioner, Rose Nagy Hemmert, the widow of 
the above-named deceased and hereby objects to the judgment 
prepared and submitted by Brian R. Florence for the reason that 
said judgment does not make any provision for the widow's 
economic survival during the pendency of an appeal. Further, the 
proposed Findings are neither necessary, nor accurate. 
Petitioner further moves the court pursuant to Utah Rule of 
Civil Procedure 62 that a provision be included in the judgment 
specifically staying the enforcement of the judgment during the 
pendency of an appeal so as to leave in effect the court's 
previous Order of August 10, 1988 specifying that a widow's 
allowance in the amount of $600.00 per month should be paid from 
the estate to the petitioner. In the alternative, petitioner 
ca» NO £2332^7^5 
Hemmert Estate, #873006067 
Objection to Proposed Order of Judgment 
requests that the Order contain an injunction prohibiting the 
personal representative from disregarding the support Order and 
requiring the personal representative to continue the support 
payments during the pendency of an appeal in this action. 
It is well documented from the evidence at trial, as well as 
the evidence at the original hearing before Judge Low, that this 
petitioner does not have the means nor resources to provide for 
herself and is in desperate need of the monthly widow's allowance 
as ordered by Judge Low. After reviewing all of the evidence, a 
jury has ruled that the petitioner should receive her elective 
share of the estate. If this court's judgment notwithstanding 
the verdict is overturned on appeal but during the appeals 
process this court fails to provide for the petitioner's economic 
survival, a manifest injustice will occur. 
Additionally, the proposed Order should contain a provision 
restraining the personal representative from in any way 
diminishing the assets of the estate during the pendency of this 
appeal. The only inventory filed by the personal representative 
shows the single largest asset of the estate to be an account 
receivable owing from Michael and Linda Hemmert in the amount of 
approximately $292,000.00. Subsequent to that inventory, the 
personal representative apparently has signed an agreement 
purporting to cancel and forgive this indebtedness. The personal 
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Hemmert Estate, #873006067 
Objection to Proposed Order of Judgment 
representative has testified she does not believe her signature 
on that agreement is valid until the court approves and 
authorizes such action. However, it is obvious that the personal 
representative has attempted to forgive this indebtedness owing 
from her brother, which would be to the great detriment of 
petitioner and all of the heirs of the estate. A restraining 
order against the personal representative is, therefore, 
necessary. 
Petitioner requests oral argument on this Objection and the 
herein contained Motions. 
DATED this ZC day of August, 1990. 
-7X- ti lUtJb 
BEN H. HADFIELD 1\ 
MANN, HADFIELD & TftORNE 
Attorney for Petitioner 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of 
the within Objection to Proposed Order of Judgment and Motion for 
Stay or Injunction Pending Appeal this ^c day of August, 
1990, postage prepaid in Brigham City, Utah to Brian R. Florence, 





B R I G : : V ' , D : ? T ~ : . 
Brian R. Florence #1091 
of FLORENCE AND HUTCHISON 
Attorney for Alonna Cook 
818-26th Street 
Ogden, UT 84401 
399-9291 - FAX 399-9333 
IN THE DISTRICT COURT OF BOX ELDER COUNTY 







, \ . ITAII 84401 
In the Matter of the Estate of 
LYMAN W. HEMMERT, aka, 
L. W. HEMMERT, 
Deceased. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Probate No. 873006067 
The above-entitled matter came on for jury trial on 
the 12th and 13th days of July, 1990, before the Honorable 
F. L. Gunnell, Judge of the above-entitled Court. The 
Personal Representative of the above estate, Alonna Cook, 
was present and represented by counsel, Brian R. Florence. 
The widow of Lyman W. Hemmert and petitioner herein, 
Rose Nagy Hemmert, was present and represented by counsel, 
Ben H. Hadfield. 
Immediately prior to trial, the Estate made a 
Motion for a Directed Verdict and/or Motion in Limine with 
the issue being the relevant law governing the 
determination of the validity of the pre-nuptial agreement. 
At that time, the Court denied the motion because there was 
insufficient time to address the issue appropriately and 
the Estate was given the right to renew the motion at the 
'-J ;r 
SEP,.1>1»0 . 
The Matter of the Estate of: 
LYMAN W. HEMMERT 
Probate No. 873006067 
Findings of Fact and 







conclusion of the trial. The instruction given to the jury 
by the Court essentially incorporated the law of the State 
of Utah as being the applicable law with reference to the 
interpretation of the Pre-Nuptial Agreement and that Utah 
law (UCA 75-2-204) required two (2) elements: 
1. A signed Pre-Nuptial Agreement. 
2. Fair disclosure prior to or incident to 
the signing of the Pre-Nuptial Agreement. 
After deliberation, the jury found in favor of the 
petitioner finding that there was not adequate disclosure. 
At the conclusion of the trial, the Estate renewed 
their motion in the form of a Motion for Judgment Not 
Withstanding the Verdict. The Court now having had an 
opportunity to review all of the material submitted in 
support and opposition to the Estate's motion, hereby files 
its: 
FINDINGS OF FACT 
1. That the position of the Petitioner is 
essentially that the matter is one of contract and that the 
principles of contract law apply and that the law of the 
jurisdiction where the contract was made controls; or the 
law where there were significant contacts with the parties 
STH STREET 
ITAII 84401 
The Matter of the Estate of: 
LYMAN W. HEMMERT 
Probate No. 873006067 
Findings of Fact and 
Conclusions of Law 
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or the subject matter of the agreement should control. 
2. That the Estate's position is that in the areas 
of interpretation of Pre-Nuptial Agreements, the law is 
that the marital citus of the parties should control in the 
interpretation of the document. 
3. That the petitioner is an immigrant from 
Hungary, having been previously married and divorced. She 
moved to the United States, having worked in Hungary as a 
secretary, including a secretary for a lawyer. She had 
lived in the United States for some period of time prior to 
meeting the deceased. She met the deceased who was 
vacationing in Florida and after a rather brief courtship, 
the two were married. 
4. That the deceased was a resident of Box Elder 
County and was previously married for some thirty (30) 
years, having had a family, his wife died and he began to 
travel. In the course of his travel, he met the petitioner 
in Florida where she resided. He subsequently returned to 
Florida where a brief courtship took place and then he 
returned to Utah. 
5. That the petitioner subsequently traveled to 
Utah for a period of time, maintaining her residence in 
(TTII STREET 
, ITAII H44<)1 
The Matter of the Estate of: 
LYMAN W. HEMMERT 
Probate No. 873006067 
Findings of Fact and 
Conclusions of Law 
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Florida, but taking an apartment in Logan, Utah. She and 
the deceased received a marriage license in Cache County. 
A Pre-Nuptial Agreement was prepared in Box Elder County 
and subsequently executed and notarized, as were 
accompanying Wills of the parties. The parties then 
traveled back to Florida to reside and were married in 
transit in Central/Southern Utah. The parties set up the 
marital domicile and resided in Florida until the 
deceased's death. 
6. That it is uncontroverted that the bulk of the 
decedent's property is in Utah with the exception of a 
condominium unit in Florida, and that during the course of 
the marriage, he frequently returned for periods of time to 
the state of Utah, County of Box Elder, to look after his 
business interests and holdings here while maintaining his 
domicile in Florida. 
7. That it is uncontroverted that Florida law 
requires only that a Pre-Nuptial Agreement be executed as 
contrasted with Utah law which requires adequate 
disclosure. There is no Utah case law directly addressing 
the conflict of laws question presented in this case, 
however, precedent has been supplied by both parties in 
a6TH STREET 
\ \ ITAH K4401 
The Matter of the Estate of: 
LYMAN W. HEMMERT 
Probate No. 873006067 
Findinys of Fact and 
Conclusions of Law 
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support of their positions as previously outlined. 
From the foregoing Facts, the Court now makes and 
files its: 
CONCLUSIONS OF LAW 
1. That a review of the precedent submitted 
indicates that there is a differing approach established by 
many of the cases in the interpretation of marital 
contracts. This approach is, essentially, that the 
matrimonial domicile is a better indication of the 
intention of the parties as to the interpretation and 
enforcement of contracts and relationships, in 11 ANJR, 
Conflicts of Laws, Section 86, Page 273, it states in part 
that: 
Where the marriage takes place in the 
State in which the woman has been 
domiciled but, with the intention of 
the parties, which is carried out within 
a reasonable time, of establishing their 
common house in another State in which 
the husband is domiciled, the marital 
rights of the parties in the personal 
property of each other owned at the 
time of the marriage is governed, as a 
general rule, by the law of the State 
of their contemplated and subsequently 
established matrimonial domicile; such 
State is to be deemed their initial 
matrimonial domicile. 
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This approach has been taken by the Supreme Court of 
Wisconsin, Florida, Alabama, Illinois, Louisiana, Ohio and 
New York, although it is conceded that there is a 
difference of opinion among many Courts as to whether the 
validity of these agreements is to be determined by the law 
of the place where they are made or by the law of the 
matrimonial domicile. 
2. That the Court observes that there has been no 
claim, nor is there any evidence that there was fraud or 
misrepresentation in the initial entering into of the 
agreement and the Court specifically finds there was none. 
The petitioner's position is, essentially, that she was not 
informed sufficiently by virtue of the circumstances, 
including her language disabilities. 
3. That one of the closer cases that the Court 
could find bearing on this situation is the case of Osborn 
v. Osborn, 226 North Eastern Reporter 2d, Page 814, et. 
seq. When faced with a similar questions, the Court there 
stated: 
The State is concerned in seeing that 
its concepts of public safety are 
enforced in this area because marriage 
is a status exclusively regulated and 
controlled by laws of the State of the 
parties1 matrimonial domicile. 
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The Court later stated: 
There can be little question that Ohio 
has the most significant contacts with 
and paramount interest in the parties, 
in the agreement, and in questions 
concerning its validity. In view of 
this conclusion, it is incumbent upon 
the Court to determine the validity of 
the antenuptial agreement under Ohio 
law dealing with this subject. 
In the Ohio case, there was a resident of Massachusetts and 
a residence of Ohio. The contract was executed in 
Massachusetts, but the parties subsequently resided in 
Ohio. This is a situation much like the instant case. 
4. That in determining the application of the law 
of the State of Utah to the facts of this case, it is 
helpful to the Court to refer to Section 75-2-201 [2], Utah 
Code Annotated, wherein it provides: 
If a married person not domiciled in 
this State dies, the right, if any, 
of the surviving spouse to take an 
elective share in property in this 
State is governed by the law of the 
decedent's domicile at death 
5. That the surviving spouses' right to take an 
elective share, which she is claiming, is dependent upon 
the validity of the Pre-Nuptial Agreement. It appears to 
the Court that the intention of the Legislature of the 
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State of Utah is consistent with that of what the Court 
finds to be the majority of the cases in the domestic 
conflict of law area and directs that those rights be 
determined under the law of the place of the decedent's 
domicile at death, which is consistent with the marital 
domicile of the parties in this case and that the public 
interests as stated in the Ohio case, are consistent with 
the statutory directive previously quoted. 
6. That the Court finds that Florida Law is the 
applicable law and, as provided in Florida statute 732.702 
[1988] sub. 2: "No disclosure shall be required for an 
agreement, contract or waiver executed before marriage". 
7. That based on the foregoing, the Estate's 
Motion for Judgment Not Withstanding the Verdict be and is 
hereby granted. j 
DATED this /A/ day of September, 1990. 
BY THE COURT: 
F. L. GUNNELL, Judge 
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The above-entitled matter came on for jury trial on 
the 12th and 13th days of July, 1990, before the Honorable 
F. L. Gunnell, Judge of the above-entitled Court. The 
Personal Representative of the above estate, Alonna Cook, 
was present and represented by counsel, Brian R. Florence. 
The widow of Lyman W. Hemmert and petitioner herein, 
Rose Nagy Hemmert, was present and represented by counsel, 
Ben H. Hadfield. 
Immediately prior to trial, the Estate made a 
Motion for a Directed Verdict and/or Motion in Limine with 
the issue being the relevant law governing the 
determination of the validity of the pre-nuptial agreement. 
At that time, the Court denied the motion because there was 
insufficient time to address the issue appropriately and 
the Estate was given the right to renew the motion at the 
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conclusion of the trial. The instruction given to the jury 
by the Court essentially incorporated the law of the State 
of Utah as being the applicable law with reference to the 
interpretation of the Pre-Nuptial Agreement and that Utah 
law (UCA 75-2-204) required two (2) elements: 
1. A signed Pre-Nuptial Agreement. 
2. Fair disclosure prior to or incident to 
the signing of the Pre-Nuptial Agreement. 
After deliberation, the jury found in favor of the 
petitioner finding that there was not4 adequate disclosure. 
At the conclusion of the trial, the Estate renewed 
their motion in the form of a Motion for Judgment Not 
Withstanding the Verdict. The Court now having had an 
opportunity to review all of the material submitted in 
support and opposition to the Estate's motion and having 
heretofore signed and filed its Findings of Fact and 
Conclusions of Law, now orders as follows: 
IT IS HEREBY ORDERED that a review of the precedent 
submitted indicates that there is a differing approach 
established by many of the cases in the interpretation of 
marital contracts. This approach is, essentially, that the 
matrimonial domicile is a better indication of the 
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intention of the parties as to the interpretation and 
enforcement of contracts and relationships, in 11 ANJR, 
Conflicts of Laws, Section 86, Page 273, it states in part 
that: 
Where the marriage takes place in the 
State in which the woman has been 
domiciled but, with the intention of 
the parties, which is carried out within 
a reasonable time, of establishing their 
common house in another State in which 
the husband is domiciled, the marital 
rights of the parties in the personal 
property of each other owned at the 
time of the marriage is governed, as a 
general rule, by the law of the State 
of their contemplated and subsequently 
established matrimonial domicile; such 
State is to be deemed their initial 
matrimonial domicile. 
This approach has been taken by the Supreme Court of 
Wisconsin, Florida, Alabama, Illinois, Louisiana, Ohio and 
New York, although it is conceded that there is a 
difference of opinion among many Courts as to whether the 
validity of these agreements is to be determined by the law 
of the place where they are made or by the law of the 
matrimonial domicile. 
IT IS FURTHER ORDERED that the Court observes that 
there has been no claim, nor is there any evidence that 
there was fraud or misrepresentation in the initial 
26TH STREET 
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entering into of the agreement and the Court specifically 
finds there was none. The petitioner's position is, 
essentially, that she was not informed sufficiently by 
virtue of the circumstances, including her language 
disabilities. 
IT IS FURTHER ORDERED that one of the closer cases 
that the Court could find bearing on this situation is the 
case of Osborn v. Osborn, 226 North Eastern Reporter 2d, 
Page 814, et. seq. When faced with a similar questions, 
the Court there stated: 
The State is concerned in seeing that 
its concepts of public safety are 
enforced in this area because marriage 
is a status exclusively regulated and 
controlled by laws of the State of the 
parties' matrimonial domicile. 
The Court later stated: 
There can be little question that Ohio 
has the most significant contacts with 
and paramount interest in the parties, 
in the agreement, and in questions 
concerning its validity. In view of 
this conclusion, it is incumbent upon 
the Court to determine the validity of 
the antenuptial agreement under Ohio 
law dealing with this subject. 
In the Ohio case, there was a resident of Massachusetts and 
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Massachusetts, but the parties subsequently resided in 
Ohio. This is a situation much like the instant case. 
IT IS FURTHER ORDERED that in determining the 
application of the law of the State of Utah to the facts of 
this case, it is helpful to the Court to refer to Section 
75-2-201 [2], Utah Code Annotated, wherein it provides: 
If a married person not domiciled in 
this State dies, the right, if any, 
of the surviving spouse to take an 
elective share in property in this 
State is governed by the law of the 
decedent's domicile at death 
IT IS FURTHER ORDERED that the surviving spouses' 
right to take an elective share, which she is claiming, is 
dependent upon the validity of the Pre-Nuptial Agreement. 
It appears to the Court that the intention of the 
Legislature of the State of Utah is consistent with that of 
what the Court finds to be the majority of the cases in the 
domestic conflict of law area and directs that those rights 
be determined under the law of the place of the decedent's 
domicile at death, which is consistent with the marital 
domicile of the parties in this case and that the public 
interests as stated in the Ohio case, are consistent with 
the statutory directive previously quoted. 
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IT TS FURTHER ORDERED that the Court: line- -
Flor Icic: L •:- applicable law arfl, as provided in 
Florida statute 7 3.7.7 02 il^8L- su;.. ,. : *': : d-r^jos.r 
shall be c<-^:^'r< ' " : ^ 1,-vi^ o'.* •...;.• -.-i. 
executed before marriage". 
IT IS FURTHER ORDERED that based on the foregoi n I T , 
the Esta te ' s Mo Li oi I £« :)ii Judgment L:: ,. . trstanding the 
Verdict be and is hereby granted. 
DATH f1--" * l/J-^ <"• > ^ io::.:>.. . - • ). 
BY THE COURT: 
F. t. GUNNELL, Judge 
APPROVE! 
BEN H. HADFIELD 
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Ben H. Hadfi-Lj <J: Kann, Hacifielci & T h o m e #1288 
Attorneys fcr Petitioner 
Zions Bank Building - 98 North Main 
P. O. Box "F" 
Brigham City, Utah 84302-0906 
Telephone: 7 2 3-3 4 04 
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(Jotice is hereby given that Rose Nagy Hemmert, the 
{Deli I loner i :\ U'IM aLu . . •* :
 P herp|"V aoppals to the 
Supreme Cour:: cr the State cf Ihidh, from the Order Entering 
Judgment Notwithstanding tho Verdict entered in this action on 
the 14th day of Septembe., ^':r>. 
DATED this f d:^ or October, 1*390, 
-7X H / U 
BEN H. HADFIELD 
MANN, HADFIELD & ^fHORNE 
Attorneys for Appellant 
Zions Bank Building, 98 North Main 
P. 0. Box F 
Brigham City, Utah 84302-0906 
cm, 71990 
Hemmert Estate, #8 7 3 006 0*7 
Notice of Appeal 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of 
the within Notice of Appeal this y day of September, 1990, 
postage prepaid in Brigham City, Utah to Brian R. Florence, 
Attorney for Personal Representative Alonna Cook, 818 26th 
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Ben H. Hadiie.-., CL Mann, HadrLeJu & Thorne, #1288 
Attorneys fcr Rose Nagy Hemmert 
Zions Bank Building, OP North Kn n 
P. 0. Box "F" 
Brigham City, Utmh S4.j • . ;• 
Telephone 72 3-3 4 04 
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY, STATE OF UTAH 
m e Matter of the Estate ) JUDGMENT ON THE VERDICT 
LYMAN W. HEMMERT aka, ) 
w. HEMMERT, ) 
Deceased. ) Probate N^. G0C7 
This matter came before the court o^ . , . . > 
for a jury trial, The petitioner had asserted hor right to an 
elective share ol Hi- eetat-j <•* I'.h- deceased Tiw •-<-.•: • 
asserted a Prenuptial Agreement as a defense and ba, t-.- Lne claim 
* -. - -.".-••.*"- *-••--.~. The issue presented to the jury was the 
question as :. v:e validity ot; the Prenuptial Agreement The 
petitioner having presented her evidence, exhibits and witnesses 
and the estate having presented Li :;. e.y /idenee, oxhibi t ^  and 
witnesses, and the jury having deliberated and having returned a 
v.?r;;CT: ruj_lny - - the Prenuptial Agreement was not valid, 
judgment is r>?A hereby entered en ilu vetde i it JS heieby, 
..OCT yb1990 
Hemmert, #6067 
Judgment on thc« VcrcJic 
npDEPFP ""ti1!" t h e P r e n u r t ; V ^reement er^er-:} ;~t:: between 
the petition*;:
 t *"he deceased .., ; .r \« . : .. * - - - - . . • : 
"nerefore or.titled to ar. el:\:tiv^ slvro c: the estate of 
Lyma. . . - . - . ^ 
DATED this /& day of ^0/olAi\ , 1990. 
~c£> 
F. L. GUNNELL 
DISTRICT JUDGE 
CERTIFICATE OF SERVICE 
_ereby certi/y t.;Mt o:- tne 3p day of ^ ^ y ^ ^ ~ , 
1990, I mailed a copy • ; the foregoing Judgment on the Verdict t; 
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Ben H. Hadfi-^.a oi Ka;,;,, iiadfield & Th-u\\--> £1288 
Attorneys for Petitioner 
Zions Bank Building - 9 8 
P. 0. Box "F" 
Brigham City, 'Jtar: 84 3 02-0906 
Telephone: ""*." * - r> 4 o4 
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY, STATE 07 
J n the Matter of the Estate of ) ORDER CONTINUING 
LYMAN W. HEMMERT, aka L. W ) WIDOW'S ALLOWANCE 
HEMMERT, ) 
) 
Deceased, ) Probate No, 873006067 
) 
This matter came before the court for oral argument on 
pel .- . .. .:: ; ; " : Toposed imdinqs, v . rciusions and 
Order submitted by t::«- e^ :..ato, en.. t;.;e court . . 
arguments of counsel, and having on September 14, ]9vo signed the 
Findings and Judgment Uut.wit.lKit.ini.1inu tin* Vorlitt. and hiving 
further indicated to counsel at the hearing on September 14th 
thd'i in the ',3urt",«- "*( i" ion the judgment notwithstanding the 
verdict did not terminate the petitionei's LI . . a 
widow1 is allowance and that the same should continue in effect 
during t..j . -il, i 1 i.« now hereby, 
ORDERED tna~ tne ./licv/'b allowance previously orderud ,ih'J 
direcr- :.'uu m ine amount of $600,00 per month due and 
payable on the first day of each monlh j J 1 ijrni i nato 1 nor 
(J&\1 i 1990 
Hemmert Estate, #87J0UC^G7 
•Order to Continue Widow's Allowance 
affected fcy the Judgment Notwithstanding * 
Sopf prober 1 •» 199 0. 
DATED this vjx /
 m day u( m f. lu. 
.^tr"GUNNELL F. 
DISTRICT JUDGE 
CERTIFICATE OF MAILING 
l nereby certify that oi i the ffi day of October, 1990, I 
mailed a copy of the foregoing Order Continuing Widow's Allowance 
to Brian P., Florence, 81 8 - 26th Street, Ogden, Utah 84401, 
*&£fe^ n. 
Secria^dxy/ :<^ 
pj/2:hemmert.ofa 
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